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APPEARANCES M. Paul J. Kozacky, attorney for Applicant, appeared on
behal f of Applicant. M. Robert G Rybica, assistant state's attorney of
DuPage County, appeared on behalf of the DuPage County Board of Review.

SYNOPSI S The hearing in this matter was held on August 30, 1994, at
100 West Randol ph Street, Chicago, Illinois, to determ ne whether or not
part of DuPage County parcel No. 02-23-402-008, should be exenpt fromrea
estate tax for 1992.

Did the part of DuPage County parcel No. 02-23-402-008 here in issue
qualify for exenption from real estate tax for the 1992 assessnent year?
Is Applicant a charitable organization? Did Applicant use the part of the
parcel here in issue and the building thereon, for charitable purposes
during the 1992 assessnent year? Foll owi ng the submission of all the
evidence and a review of the record in this matter, it is determ ned that
St. Andrew Ukrainian Othodox Church owns the part of the parcel here in
i ssue, which is subject to a 99-year ground |ease to Applicant, who has

built a three-story apartnent building thereon. Said building was



conpl eted on, or about, January 1, 1992, and occupied during that year.
Applicant is not a charitable organization, and did not use the part of the
parcel here in issue and the building thereon, for charitable purposes
during 1992.

FINDINGS OF FACT The Departnent's position in this matter, namely
that the part of the DuPage County parcel here in issue and the buil ding
thereon, did not qualify for exenption during 1992, was established by the
adm ssion in evidence of Departnment's Exhibits 1 through 6C.

M. John Kozacky, the president of Applicant and Dr. Vasil Truchly, a
board nmenber of Applicant, were present at the hearing, and testified on
behal f of Applicant.

On January 20, 1993, the DuPage County Board of Review transmtted an
Application for Property Tax Exenption To Board of Review, concerning part
of DuPage County parcel No. 02-23-402-008, for the 1992 assessnent year, to
the Illinois Departnent of Revenue (Department's Exhibit 2). On August 19,
1993, the Departnment notified Applicant that it was denying Applicant's
request for exenption for part of DuPage County parcel No. 02-23-402-008,
for 1992, and also notified Applicant that the fee interest in the foresaid
parcel was taxable for the 1992 assessnment year (Departnent's Exhibit 3).
Applicant's attorney, by a letter dated Septenber 8, 1993, requested a
formal hearing in this matter (Departnment's Exhibit 4). The hearing held
on August 30, 1994, was held pursuant to that request.

Applicant was incorporated pursuant to the General Not For Profit
Corporation Act of Illinois, on My 14, 1990, for the follow ng purposes:
"...to provide housing, charitable, benevolent, educational,
cultural, and social services toits nenbers. The corporation

shal | exclusively be operated as a not for profit corporation.”

The Articles of Incorporation formincludes the follow ng question:

"I's this corporation a Cooperative Housing Corporation as defined
in Section 216 of the Internal Revenue Code of 19547%"



Applicant answered this question "Yes".

On March 29, 1991, St. Andrew Ukrainian Orthodox Church |eased the
northerly 400 feet of Lot 5 in Bloomngdale Township Supervisor's
Assessnment Plat No. 3, which is part of DuPage County parcel No. 02-23-402-
008, to Applicant from that date, to and including, March 29, 2090. The
rent for said |ease was a one-time charge of $500.00, to be paid on the
execution of the |ease, plus all charges for sewer usage or rental, refuse
renoval , all utilities consumed on the premses, and all taxes and
assessnents | evied against the | eased property.

Applicant then proceeded to build a 23-unit, three-story apartnent
buil ding on the portion of DuPage County parcel No. 02-23-402-008, here in
i ssue. Sai d building contains 4 efficiency apartnments, of 457 square feet
each, 8 one-bedroom apartnents, each of which contain 792 square feet, and
11 two- bedroom apartnents, each of which contain 1,026 square feet.

Construction of this apartnent building began on July 1, 1990, and was
conpl eted on January 1, 1992. By the end of 1992, only two apartnents were
vacant. St. Andrew Ukrainian Church owned one apartnent, and the renminder
of the units were owned by the persons who occupied them The occupants of
the building here in issue, during 1992, ranged in age from62 to 88, with
the average age being 75. According to the bylaws of Applicant, a person
who wi shed to occupy an apartnent was required to buy that apartnment and
beconme a nmenber of Applicant. The nenbership fee to purchase an efficiency
unit during 1992, was $48, 000. 00. The nenbership fee for a one-bedroom
unit, during 1992, was $78,000.00, and for a two-bedroom unit the
menber ship fee was $108, 000. 00. During 1992, Applicant charged the nenbers
a nonthly maintenance fee. For the two-bedroom apartnents, the nmonthly
mai nt enance fee was $100. 00. For the one-bedroom apartnments, the nonthly
mai nt enance fee was $82.00, and for the efficiency apartnents, the

mai nt enance fee was $76. 00. During all of 1992, Applicant's occupancy



agreenent included a paragraph which read as fol |l ows:

"Provi ded, however, that no nenbership shall be term nated and no
Menber shall be evicted under this or any other provision of this
Agreenent regarding failure to pay, if the Menber shows, to the
Directors' satisfaction, that the Menber's failure to pay is due
to an inability to pay. The Corporation shall assist Menbers
with financial difficulties in obtaining financial assistance
from ot her sources.”

This provision was not in Applicant's bylaws. During 1992, Applicant

wai ved, or reduced, its nmmintenance fee for two nenbers. However, the
testinmony was that all of the nenbers of Applicant had paid the ful
menber shi p fee. During 1992, the occupancy agreenent included a provision

for a |ate paynent charge, and also a provision for termnation of
occupancy if a resident was 30 days in arrears in paying the maintenance
f ee. However, the testinony of Applicant's witness was that neither of
t hose provisions were enforced.

The property where the apartnment building here in issue is located, is
next to the St. Andrew Ukrainian Othodox Church. There is one entrance to
the parcels owned by the church. That entrance is |ocated on the parce
where the Church is |ocated. Most of the nmenmbers of Applicant are nenbers
of St. Andrew Ukrainian Othodox Church. There is one nenber who is a
menber of a Ukrainian Catholic Church.

The bylaws of Applicant provide that on the death of a nenber, if the
menber shi p does not pass to an approved joint tenant, or an approved
| egatee, then Applicant shall have the first right to purchase the
memnber shi p. If a nenber decides to |leave the apartnent buil ding, again
Applicant has the first right to purchase the nmenbership. If Applicant
does not exercise this right, then the nenber may sell his or her stock to
any qualified person who has been approved by Applicant, for its fair
mar ket value. A stock certificate would then be issued to the new nenber.

1. Based on the foregoing, | find that the portion of the parcel here

in issue was owned by St. Andrew Ukrainian Othodox Church, and | eased to



Applicant, pursuant to a 99-year ground | ease.

2. Applicant, beginning on July 1, 1990, | find, constructed a 23-
unit apartnment building on this ground | ease.

3. These 23 apartnents, I find, were available for occupancy,
begi nning on January 1, 1992.

4. These apartnments were sold to persons, all of whom were 65 years
of age, or older, who were approved by Applicant's board of directors.

5. The price of the apartnments varied according to size, and ranged
from $48,000.00 for an efficiency apartnment, to $108,000.00 for a two-
bedr oom apart nent .

6. Applicant did not waive, or reduce, the initial nenbership fees.

7. Applicant's bylaws, | find, granted Applicant the first right to
purchase an apartnment when a menber died w thout an approved joint owner,
or an approved heir qualified to occupy the unit.

8. Applicant, | find, also was granted the first right to purchase an
apartment, if a nenber decided to nove out.

9. If Applicant did not exercise its first right to purchase, then
the nenber or the nenber's representative, | find, could sell the nenber's
apartment to a qualified person approved by Applicant's board of directors,
for its fair market val ue

10. During 1992, I find that Applicant waived, or reduced, its

mai nt enance fees, in cases of need.

11. | find that the nmenbers of Applicant are issued stock which they,
or their representative, my then sell either to Applicant or to other
qualified approved persons. Consequently, | find that the nmenbers may

profit fromthe enterprise.
12. Applicant's funds, | find, were primarily derived from nmenbership
fees and contributions from St. Andrew Ukrainian Orthodox Church

CONCLUSI ONS  OF LAW Article 11X, Section 6, of the Illinois



Constitution of 1970, provides in part as foll ows:

"The General Assenbly by I|aw my exenpt fromtaxation only the
property of the State, wunits of [Iocal government and schoo
districts and property used exclusively for agricultural and
horticultural societies, and for school, religious, cenetery and
charitabl e purposes.”

35 ILCS 205/19.7 (1992 State Bar Edition), exenpts certain property
fromtaxation in part as foll ows:

"All property of institutions of public charity, all property of
beneficent and charitabl e organizations, whether incorporated in
this or any other state of the United States,...when such
property is actually and exclusively used for such charitable or
benefi cent purposes, and not | eased or otherw se used with a view

to profit....All old peoples hones or hones for the aged...shal

qualify for the exenption stated herein if upon naking
application for such exenpti on, t he appl i cant provi des
affirmati ve evidence that such hone...is an exenpt organization
pursuant to paragraph (3) of Section 501(c) of +the |Interna
Revenue Code,...and...the bylaws of the hone...provide for a

wai ver or reduction of any entrance fee, assignnent of assets or
fee for services based upon the individual's ability to pay,...."

It is well settled in Illinois, that when a statute purports to grant
an exenption fromtaxation, the fundanental rule of construction is that a

tax exenption provisionis to be construed strictly against the one who

asserts the claimof exenption. International College of Surgeons v.
Brenza, 8 1l1.2d 141 (1956). \Wenever doubt arises, it is to be resolved
agai nst exenption, and in favor of taxation. Peopl e ex rel. Goodman v.
University of [Illinois Foundation, 388 Ill. 363 (1944). Finally, in

ascertaining whether or not a property 1is statutorily tax exenpt, the
burden of establishing the right to the exenption is on the one who clains
the exenption. MacMiurray College v. Wight, 38 Ill.2d 272 (1967).

Whi |l e Applicant is exenpt from Federal |ncome Tax, pursuant to Section
501(c)(3) of the Internal Revenue Code and Applicant's occupancy agreenent
provides for the waiver or reduction of the maintenance fees based on an
individual's ability to pay, Applicant has not waived its entrance fee, in
this case, referred to as a nmenbership fee, which ranges from $48, 000.00 to

$108, 000. 00, depending on the size of the unit.



In the case of Methodist Od Peoples Honme v. Korzen, 39 Il1.2d 149
(1968), the 1llinois Supreme Court set forth six guidelines to be used in
determ ning whether or not an organization 1is charitable. Those six
guidelines read as follows: (1) the benefits derived are for an indefinite
nunmber of persons; (2) the organization has no capital, capital stock, or
sharehol ders, and does not profit from the enterprise; (3) funds are
derived mainly fromprivate and public charity, and are held in trust for
the objects and purposes expressed in the charter; (4) charity is
di spensed to all who need and apply for it; (5) no obstacles are placed in
the way of those seeking the benefits; and (6) the primary use of the
property is for charitable purposes. I have previously found that: (1)
the benefits are limted to those persons able to pay the substanti al
menber shi p fees; (2) Applicant does issue stock to the nenbers, and the

menmbers or their representatives stand to benefit from the sale of a

memnber shi p; (3) the funds were primarily derived from the sale of
menber shi ps; (4) in view of the nmenbership fees, charity is not dispensed
to all who needed and applied for it; (5) wagain, in Ilight of the

menbership fees, a substantial obstacle is placed in the way of those
seeking the benefits; and (6) the primary use of the property is for the
benefit of the stockhol der nenbers.

| therefore conclude that Applicant is not a charitable organization,
and did not use the portion of the parcel here in issue for charitable
pur poses during 1992.

35 I LCS 205/26 (1992 State Bar Edition) provides as foll ows:

"Except as provided in Section 19.5 of this Act, when real estate

which is exenpt fromtaxation is | eased to anot her whose property

is not exenpt, and the |easing of which does not make the rea

estate taxable, the |easehold estate and the appurtenances shal

be listed as the property of the | essee thereof, or his assignee,

as real estate." (Enphasis supplied)

The portion of the parcel here inissue is owned by St. Andrew

Ukrai ni an Orthodox Church. 35 ILCS 205/19.2 (1992 State Bar Edition) reads



in part as follows:

"All property wused exclusively for religious purposes, or used

exclusively for school and religious purposes,...and not |eased

or otherwise used with a viewto profit,...."

The part of the parcel here in issue has been determned to not
qualify for a charitable exenption, on the basis that it was not owned by a
charitabl e organi zation, or used for primarily charitable purposes. 1In the
case of Fairview Haven v. Departnment of Revenue, 153 I|I1l. App.3d 763 (1987),
the Court held that the operation of a nursing hone is primrily a
charitable activity, and not a religious activity, or use of property.

The Suprenme Court, in the case of Childrens Devel opnent Center v.
A son, 52 I11.2d 332 (1972), held that where one exenpt entity |[|eases
property to another exenpt entity, which uses said property for an exenpt
purpose, the Ilease will not be considered a | ease for profit. However, in
this case, the lease is to Applicant which has been previously determ ned
to not qualify for exenption. This case is then one of those cases where
the | easing of property nmkes the real estate taxable. Consequently, a
| easehol d assessnent is inappropriate.

| therefore conclude that since the portion of the parcel here in
issue is |eased, or otherw se used for profit by St. Andrew Ukrainian
Orthodox Church, it does not qualify for exenption.

| therefore recommend that the Northerly 400 feet of Lot 5 in
Bl oom ngdal e Townshi p Supervi sor's Assessnent Plat No. 3, which is the part
of DuPage County parcel No. 02-23-402-008 here in issue, remain on the tax
rolls for the 1992 assessnent year, and be assessed to St. Andrew Ukrai ni an

Ot hodox Church.

Respectful ly Submtted,

George H. Naf zi ger
Adm ni strative Law Judge

February , 1995






